IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al. : ClViL ACTI ON
V. :

THE AMERI CAN TOBACCO COVPANY, :

INC., et al. : NO. 96-5903

Newconer, J. July , 1997

MEMORANDUM

Presently before this Court are defendants' Mdtion to
Conpel Plaintiffs to Submt to Psychiatric Exam nations, and
plaintiffs' response thereto, and defendants' reply thereto. For
the follow ng reasons, the Court grants in part and denies in part
def endants’ noti on.

I. | nt roducti on

Def endants presently nove to conpel plaintiffs to submt
to psychiatric exam nations and testing pursuant to Rule 35 of the
Federal Rules of Cvil Procedure. Defendants have retained Ti nothy
J. Mchals, MD., for the purpose of assessing plaintiffs' clains
of addiction to nicotine. Dr. Mchals is a board certified
psychiatrist and forensic psychiatrist who presently serves as
Director of Jefferson Medical College's Departnent of Forensic
Psychiatry. To assist in his assessnent, Dr. M chal s has asked for
an opportunity to conduct psychiatric exam nations of each
plaintiff. Each exam nation would include snoking, nedical and
social histories fromthe plaintiff, a nental status eval uation,
and admnistration of the Mnnesota Miltiphasic Personality
| nventory-2 ("MWl -2"). The MWI-2 is an objective psychol ogi ca

test providing information concerning personality traits and



enotional conditions, which would be considered by Dr. Mchals
together with the plaintiff's history and clinical findings.

Def endant s contend that plaintiffs' clains of "addi ction”
pl ace their psychiatric conditions directly "in controversy," and
that "good cause" for the psychiatric exam nations has been set
forth because plaintiffs' allegations of addiction constitute a
fundanental basis of their claimfor relief. Defendants al so claim
that a "good cause" finding is further supported by plaintiffs'
intent to support their claims of addiction through their own
expert testinony. Finally, defendants assert that these proposed
exam nations woul d not work any harmor inpose any undue burden on
the plaintiffs.

Plaintiffs rejointhat defendants shoul d not be permtted
to conduct the proposed exam nations because the requirenents of
Fed. R CGv. P. 35(a) have not been satisfied. Speci fically,
plaintiffs argue that the nental condition of the plaintiffs is not
"in controversy" under the allegations of the Second Anended
Conplaint. Plaintiffs contend that the Second Anended Conplaint's
only claim—nedical nonitoring —does not have a "psychiatric or
psychol ogi cal conponent.” Plaintiffs also note that there is no
mention of either "personality traits" and "enotional disorders” in
t he Second Anended Conplaint. Further, plaintiffs contend that
none of the information in their own expert reports indicate that
the "nmental condition" of the plaintiffs is at issue. As such,
plaintiffs conclude that the nental condition of the plaintiffs has

not been placed in controversy. Finally, plaintiffs contend that
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def endants cannot justify these proposed exam nations unl ess they
can show a "specific | ogical connection between: (a) that portion
of the DSM |V which rel ates to nicotine dependence; (b) the type of
relief sought in this lawsuit (nedical nonitoring for |atent
di seases); and (c) the MWI." Based on these grounds, plaintiffs
request that defendants' notion be denied. For foll ow ng reasons,
the Court wll grant in part and deny in part defendants' notion.

I1. Discussion

Under Federal Rule of G vil Procedure 35, the court may
order a party to submt to a nental exam nation only if that
party's nental condition is "in controversy," and the novant has

shown "good cause" for the person to be exam ned. |n Schl agenhauf

v. Holder, 379 U S. 104, 85 S. C. 234, 13 L. Ed. 2d 152 (1964),
t he Suprene Court noted that the "in controversy" and "good cause"
requirenents:
are not nmet by nere conclusory allegations of the
pl eadi ngs—Aor by nere rel evance to the case—but require
an affirmative show ng by the novant that each condition
as to which an examnation is sought is really and
genui nely in controversy and that good cause exists for
ordering each particul ar exam nati on.
ld. at 118, 85 S. C. at 242-43. The ability of the noving party
to obtain the i nformati on sought by other neans is relevant tothis
determ nation. [d. at 118, 85 S. C. at 243.
The first question which this Court nust resolve is
whether plaintiffs have placed their nental condition "in

controversy" as required by Federal Rule of Civil Procedure 35(a).

As noted by Judge Gawthrop in Smith v. J.1. Case Corp., 163 F.R D.




229 (E.D. Pa. 1995), courts have generally allowed nedical
exam nati ons when

1) thereis aseparatetort claimfor enotional distress,
2) the plaintiff alleges that he suffers froma severe
ongoi ng nental injury or a psychiatric disorder, 3) the
plaintiff will offer expert testinony to support the
claim or 4) the plaintiff concedes his nental condition
is in controversy.

Id. at 230 (citing Turner v. Inperial Stores, 161 F. R D. 89, 95-96

(S.D. Cal. 1995); Bridges v. Eastman Kodak Co., 850 F. Supp. 216

(S.D.N. Y. 1994)). Aclosereviewof the instant case denonstrates
that this case does not exactly fit into any of the above-Ilisted
cat egori es. Instead, this case presents a unique set of
ci rcunmstances upon which the Court nust determ ne whether
plaintiffs have placed their nental condition in controversy.

Al t hough plaintiffs do not assert clainms of damages for
"enotional distress” or psychol ogical injury, and their claim of
nmedi cal nonitoring does not have a psychiatric or psychol ogi ca
conmponent, the Court finds that plaintiffs' underlying|legal theory
continues to place in controversy the basic factual question as to
whet her plaintiffs are "addi cted" or "nicotine dependent."! While
the Second Anended Conplaint elimnates certain theories of
recovery and requested relief, plaintiffs continueto premsetheir
claim for nedical nonitoring on allegations of addiction to
ni coti ne. Despite plaintiffs' protestations to the contrary,

plaintiffs expressly acknow edge in their opposition brief that

'Al t hough these terns may not be used interchangeably in a
purely mnedi cal context, the Court will interchangeably use these
terns for the purposes of this order.
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their alleged right to nmedical nonitoring is "supported” by their
claimof "addiction.”™ In order to prove that their snoking was
involuntary, plaintiffs nust attenpt to prove that they were
addicted to the cigarettes they snoked. |Indeed, plaintiffs have
served upon defendants expert reports wherein their experts opine
that plaintiffs are addicted to cigarette snoking. Therefore, it
is quite clear to this Court that the factual issue of whether
plaintiffs were and still are addicted to cigarettes remains very
much alive in this case.

Because plaintiffs' underlying | egal theory continues to
i nvolve the basic factual question as to whether plaintiffs are
addi cted or nicotine dependent, the Court finds that plaintiffs
have placed in controversy their nental condition. This findingis
based on the opinion of defendants' and plaintiffs' experts that
there exists a nultitude of psychol ogi cal and behavi oral factors
whi ch may explain a particular individual's snoking behavior and
whi ch nust be assessed in response to a claimof "addiction.” 1In
this regard, defendants' expert, Dr. Harold |I. Schwartz, M D., has
observed that the factors rel evant to the assessnent of plaintiffs'
claims are many and varied, including such attributes as
noti vation, inpul siveness, belief inself-efficacy, responsiveness
to authority figures such as physicians, the tendency to
m scharacterize advi ce fromauthority figures through psychol ogi cal
mechani sns such as denial, and whether an individual accepts
responsibility or tends toward t he def ense nechani smof projecting

responsibility to others, thereby failing "to take charge of one's
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own behavior." (Dep. Schwartz at 94-95, 112-13, 133-35). Based on
t hese observations, it certainly appears that an assessnent of
plaintiffs' notivation and any ot her psychiatric issues inpacting
on the reasons for their continued snoking is material to the
determ nation of whether plaintiffs are entitled to any relief.

| ndeed, Dr. John Russell Hughes, one of plaintiffs’
experts in the Castano litigation, has testified that clinica
psychol ogi sts or psychiatrists are in the best position to assess
the extent to which an individual's control has been inpaired as a
consequence of drug dependence. Def endants' experts simlarly
agree with this conclusion reached by Dr. Hughes. Thus, it appears
beyond all doubt that the nmental condition of plaintiffs has been
pl aced in controversy by plaintiff's claimthat they are addicted
to cigarettes.

Wth respect to the "good cause" requirenent of Fed. R
Cv. P. 35(a), the Court finds that defendants have al so satisfied
this el enent. Dr. Mchals' requested exam nations relate to a
controverted factual issue which is central to whether plaintiffs
are entitled to relief. If Dr. Mchals is unable to conduct
psychiatric exam nations of plaintiffs, defendants' expert woul d be
deprived of what is widely perceived as a useful and i nportant t ool
in the assessnment of a claim of addiction. Absent i ndi vi dual
exam nations of the plaintiffs, defendants wll face the
possibility of serious prejudice in their ability to rebut
plaintiffs' clains through expert testinony. Based on these

observations alone, the Court would be justified in finding that
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def endant s have denonstrated "good cause.™
However, a "good cause" finding is further supported by
plaintiffs' intent to prove their clainms of addiction through their

own expert testinony. See Duncan v. Upjohn, Co., 155 F. R D. 23, 25

(D. Conn. 1994). As the Duncan court observed, where the
"plaintiff intends to prove his claim at trial through the
testinony of his own expert w tnesses, [this] constitutes good
cause for permtting the defendant to conduct its own psychiatric
exam nation of the plaintiff.” 1d. In this case, plaintiffs have
indicated that they will attenpt to prove that they were addicted
t hrough the use of expert testinony; thus, defendants should be
able to rebut such testinony through its own exam nation of
plaintiffs by experts.? The Court thus concludes that defendants
have denonstrated "good cause" as required by Rule 35(a).

Al t hough t he Court has found t hat defendants are entitled
to have plaintiffs submt to psychiatric exam nations, the Court
will limt these examnations to include only a nental status
evaluation and the admnistration of the MWI-2. These

exam nations will not include a history of the plaintiffs' snoking

Plaintiffs attenpt to limt the type of exami nation that
def endants can conduct by arguing that although their experts
opine that plaintiffs are addicted, their reports are not based
on the type of exam nations requested by defendants. |n essence,
plaintiffs seemto argue that defendants are only entitled to
of fer expert reports that are based on exam nations that are
simlar to the exam nations they conducted. The Court rejects
this argunent. As long as addiction is an issue in this case,
def endants should be permtted to discover information that is
relevant to this issue by any neans that are justified by the
ci rcunst ances of the case.



behavi or and their nedical and social history because these areas
have been previ ously exam ned during the course of this litigation.
In addition, the Court orders that these exam nations wll not
exceed three hours in duration.

[11. Concl usion

Accordingly, for the foregoing reasons, the Court grants
in part and denies in part defendants' notion to conpel plaintiffs
to submt to psychiatric exam nations.

An appropriate O der follows.

Cl arence C. Newconer, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al. : ClVIL ACTI ON
V. :
THE AMERI CAN TOBACCO COWVPANY, .
INC., et al. : NO. 96-5903
ORDER
AND NOW this day of July, 1997, upon consi deration

of defendants' Mdtion to Conpel Plaintiffs to Submt to Psychiatric
Exam nations, and plaintiffs' response thereto, and defendants’
reply thereto, it is hereby ORDERED that said Mdtion is GRANTED i n
part and DENIED in part.

| T1S FURTHER ORDERED t hat each plaintiff shall submt to
exam nation by Tinothy J. Mchals, MD., at tines and dates to
whi ch the parties nay nmutual |y agree or the Court nmay order in the
absence of an agreenment, at his offices located at 125 South
Street, Suite 1003, Phil adel phia, Pennsylvania. Each exam nation
will include a nental status evaluation and psychol ogi cal testing
utilizing the M nnesota Mil ti phasic Personality Inventory-2. Each
plaintiff's exam nation shall not exceed three hours in |ength.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



